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Thisbrief isfiled on behalf of the following organizations:

Asian American Justice Center(*AAJC"), a member of the Asian
American Center for Advancing Justice, is a natiowa-profit, nonpartisan
organization in Washington, D.C. whose missiomiadvance the civil and human
rights of Asian Americans and build and promotaiadnd equitable society for
all. Founded in 1991, AAJC engages in litigatipablic policy advocacy, and
community education and outreach on a range oégssacluding discrimination.
AAJC is committed to challenging barriers to equydior all sectors of our society
and has supported same-sex marriage rights asiansamm other cases on this
issue.

Asian Law Caucushas a mission to promote, advance, and reprdsent t
legal and civil rights of Asian and Pacific Islandemmunities. The Asian Law
Caucus is a member of the Asian American CenteAdlwancing Justice.
Recognizing that social, economic, political, aadial inequalities continue to
exist in the United States, the Asian Law Caucu®mmitted to the pursuit of
equality and justice for all sectors of our socistith a specific focus directed
toward addressing the needs of low-income, immigi@md underserved Asian
and Pacific Islanders. As the oldest Asian Amerilegal rights organization

devoted to protecting the civil rights of all rdcad ethnic minorities, it has a
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strong interest in protecting the integrity of teee constitutional principle of
equal protection under the law for all Americans.

Asian Pacific American Legal Center(*APALC”), a member of Asian
American Center for Advancing Justice, is the masidargest public interest law
firm devoted to the Asian American, Native Hawajiand Pacific Islander
communities. As part of its mission to advancdl cights, APALC has
championed the equal rights of the lesbian, gagxuial, and transgender
(“LGBT”) community, including supporting the freeaioto marry and opposing
Proposition 8.

Connecticut Bar Association, Inc.(*CBA”), founded in 1875, is the
preeminent organization for lawyers and the legalgssion in Connecticut. The
purposes of the CBA include promoting the publierast through the
advancement of justice and the protection of ljgestipporting or opposing
legislation and regulations consistent with thernests of the public good and the
CBA’s Members, promoting diversity within the Bardathe Bench, and
safeguarding the dignity of the legal profession.

Connecticut Hispanic Bar Association(*CHBA"), founded in 1993, works
to enhance the visibility of Hispanic lawyers asgiats the public and private
sectors in achieving diversity in their law firmsdalegal departments. Throughout

its history, CHBA has been active in community sy It offers a mentoring
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program to Hispanic law, college, and high schaadients, in addition to a
scholarship program for law students. CHBA adves#br diversity and equal
treatment in the judicial system. In the past, @Hitorneys have examined the
treatment of racial and ethnic minorities in thert@ystem and have advocated for
the provision of interpreter services in ConnedtidOHBA is a member of the
Lawyers Collaborative for Diversity.

Connecticut Women’s Education and Legal Fund“CWEALF”) is a non-
profit women’s rights organization dedicated to empring women, girls, and
their families to achieve equal opportunities iaitlpersonal and professional
lives. CWEALF defends the rights of individualstive courts, educational
institutions, workplaces, and their private livesince its founding in 1973,
CWEALF has provided legal education and advocacdycamducted research and
public policy work to advance women'’s rights and sex discrimination.

Empire Justice Center(“Justice Center”) is a statewide, not-for-profit
public interest law firm with offices in Rochest@&dpany, White Plains, and
Central Islip. Established in 1973, its missiomigprotect and strengthen the legal
rights of people in New York State who are poosatiied, or disenfranchised
through systems change advocacy and direct repet®en as well as training and
support to other advocates and organizations amge of substantive law areas.

Since its founding, the Justice Center has workegppose discrimination and
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challenge barriers to equality, including barrieased upon sexual orientation or
gender identity.

Empire State Pride Agendais New York’s LGBT civil rights and
advocacy group. Its mission is to win equality arstice for LGBT New Yorkers
and their families. It recognizes that while sfgraint cultural, legal, and
governmental advances have led to greater eqdiatityGBT New Yorkers, they
and their families remain highly vulnerable withole vast majority of rights and
protections that most New Yorkers take for granted.

Equal Justice Society("EJS”) is a national legal organization that promotes
equality and an end to all manifestations of inmidi discrimination and second-
class citizenship. Using a three-pronged stratédgw and public policy
advocacy, building effective progressive allian@s] strategic public
communications, EJS’s principal objective is to baitdiscrimination and
inequality in America.

Equality Federation (“Federation”) is the national alliance of stateséd
LGBT advocacy organizations. The Federation weokachieve equality for
LGBT people in every U.S. state and territory bylding strong and sustainable
statewide organizations.

Freedom to Marry is the campaign to end marriage discrimination

nationwide. Freedom to Marry works with partneganizations and individuals to
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win the right to marry in more states, solidify atidersify the majority for
marriage, and challenge and end federal marrigggichination. Freedom to
Marry is based in New York, and has participatedragus curiaen several
marriage cases in the United States and abroad.

George W. Crawford Black Bar Association(“Crawford”) is a volunteer
state-wide organization of attorneys, judges, amddtudents in the State of
Connecticut. Crawford’s purpose is to work aggresdyg for the enhancement of
the role and number of Black people in the legafgssion; focus attention on
legal issues which affect members of the Black camity; provide a vehicle for
interaction between members of Crawford and Bladkriesses and professional,
and other organizations; and communicate andat&ilvith local and national
organizations within the legal profession. Crawf@ a state-wide affiliate of the
National Bar Association, the oldest and largeibnal organization of attorneys
of color.

Hispanic National Bar Association(“HNBA”) is an incorporated, not-for-
profit, national membership organization that représ the interests of the more
than 100,000 attorneys, judges, law professors) [@gfessionals, and law
students of Hispanic descent in the United Stategrritories, and Puerto Rico.

HNBA supports equal application of the law to all.
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Human Rights Campaign(“HRC"), the largest national LGBT political
organization, envisions an America where LGBT pe@wk ensured of their basic
equal rights, and can be open, honest, and safeat, at work, and in the
community. Among those basic rights is equal exf@ssame-sex couples to
marriage and the related protections, rights, benaind responsibilities.

Japanese American Citizens Leagu@€JACL”) was founded in 1929 and is
the oldest and largest Asian American civil rightganization in the United States.
It led the fight for redress for Japanese Ameriganarcerated during World
War Il and has also fought for the civil libertiefsall people including the right to
vote, own real property, get a job, and marry a@eiof one’s choice.

Jewish Alliance for Law and Social Action(*JALSA”) works to eliminate
discrimination based on race, religion, ethniajgnder, age, sexual orientation,
and gender identity. Aamiciin Bowers v. Hardwick_awrence vIexasand
Goodridge v. Dep’t of Public Healtland as participants in major legislative
campaigns, both as JALSA and its earlier presesd@aerican Jewish Congress,
New England, JALSA members have been early advedateequal rights and full
protection of the law for LGBT people. JALSA prded key leadership in the
campaign for Massachusetts recognition of samessegles’ equal marriage

rights.

Vi
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Lambda Legal is a national organization committed to achieviuly
recognition of the civil rights of LGBT people atltbse with HIV through impact
litigation, education, and public policy work. Lada Legal has participated as
counsel ommicusin numerous challenges to LGBT discrimination aad long
sought heightened scrutiny for sexual orientatiaada classifications.

Legal Aid Society(“Society”) is a private, not-for-profit legal seces
organization, the oldest and largest in the natieadicated since 1876 to providing
guality legal representation to low-income New Yenk It is dedicated to one
simple but powerful belief: that no New Yorker shibbe denied access to justice
because of poverty. With a commitment to equalgador all and eliminating
discrimination on the basis of numerous classificet including sexual orientation
and gender identity, the Society handles 300,00itual cases and matters
annually and provides a comprehensive range of tegaices in three areas: the
Civil, Criminal, and Juvenile Rights Practices. réizognition that its LGBT clients
are living at disproportionately higher povertyesand are more likely to be
dependent on public benefit programs, the Socgeanioutspoken advocate
committed to removing barriers to equality for th@ersons.

Legal Aid Society-Employment Law Center(*LAS-ELC”) is a non-profit
public interest law firm whose mission is to praigreserve, and advance the

workplace rights of individuals from traditionallynderrepresented communities.

Vil
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Since 1970, LAS-ELC has represented plaintiffsmplyment cases, particularly
those of special import to communities of colorywem, recent immigrants,
individuals with disabilities, and LGBT individuals

Legal Services NYC(“LS-NYC”) is the nation’s largest civil legal aid
program, assisting over 40,000 New Yorkers evegy.ydhe LS-NYC network
includes offices in all five New York City countiesnd provides services in over
20 practice areas, including disability advocacgess to government benefits,
healthcare rights, housing protection, and matriadand custody rights. LS-
NYC has long challenged discriminatory practicdecing low income New
Yorkers, and has sought to assure equal accesseatal federal, state, and local
programs such as SSI/SSD, public assistance, ateisbubsidies. LS-NYC also
operates numerous programs specifically focusddGBT communities,
including the Health Benefits Unit at Manhattan &e§ervices, the HIV/LGBT
Advocacy Project at Queens Legal Services, and Gamepsive Rights Unit at
South Brooklyn Legal Services.

Lesbian, Gay, Bisexual & Transgender Community Cerdr in New York
City (“LGBT Community Center”) is the largest LGBulti-service organization
on the East Coast and the second largest LGBT caontyrzenter in the country,
offering many programs for the LGBT community, unting Center Families.

More than 2,500 families in the tri-state areaipgate in the Center Families

viii
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program, which promotes the legitimacy and visipiif LGBT families.
Consistent with its mission of supporting theseif@s the LGBT Community
Center joins in this brief due to its strong betleit same-sex couples must have
equal access to marriage and the same protectights, benefits, and
responsibilities afforded to heterosexual marriedpdes in this country.

LGBT Bar Association of Greater New York (“LeGaL”) was one of the
nation’s first bar associations of the LGBT legaihenunity and remains one of
the largest and most active organizations of itgl kin the country. Serving the
New York metropolitan area, LeGal is dedicatedhtprioving the administration
of the law, ensuring full equality for members lo¢ .GBT community, and
promoting the expertise and advancement of LGB@llpgpfessionals.

Marriage Equality USA (“MEUSA”) is a national, not-for-profit,
volunteer-based organization which leads nonpartisammunity-based
educational efforts to secure legally recognized marriage equality at the
federal and state levels without regard to gendiemtity or sexual
orientation. Many of the organization’s membes same-sex couples who are
legally married in their home states but have gbts, responsibilities, or
recognition as married couples under federal |lagabse of the Defense of

Marriage Act.
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National Asian Pacific American Bar Association(“NAPABA”) is the
national association of Asian Pacific American @&ys, judges, law professors,
and law students. Since its inception in 1988, NBR has been at the forefront
of national and local activities in the area ofilaights and advocated for the
interests of Asian Pacific American attorneys dm&rtcommunities.

National Center for Lesbian Rights(“NCLR”) is a national nonprofit legal
organization dedicated to protecting and advanthiegivil rights of LGBT people
and their families through litigation, public poliadvocacy, and public education.
Since its founding in 1977, NCLR has played a legaole in securing fair and
equal treatment for LGBT people and their familresases across the country
involving constitutional and civil rights. NCLR &an interest in ensuring that
laws that treat people differently based on thexusl orientation are subject to
heightened scrutiny, as equal protection requires.

National Organization for Women Foundation (“NOW") is a 501(c)(3)
organization devoted to furthering women'’s riglitigh education and
litigation. For decades, NOW has advocated foaeqghts and full protection of
the law for LGBT persons and has led the effortrémognition of same-sex
couples’ equal marriage rights.

New York County Lawyers’ Association(“NYCLA”) is a non-profit bar

association of 9,000 members. Since its foundintPO8, NYCLA has advocated
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for legal system reform and access to justice lforNY CLA has long supported
full, equal marriage rights for same-sex couples faas participated asnicus
curiaein cases challenging barriers to equality basesecmal orientation.

Out & Equal Workplace Advocatesis the leading champion for fully
inclusive workplaces that convenes, influences,iasplires global employers and
their LGBT and allied employees. Its vision isttah LGBT people should be
free to be open, authentic, and productive at work.

Permanent Commission on the Status of WomeftiPCSW") was
established by the Connecticut State Legislatud®i#8. PCSW works to
eliminate sex discrimination in Connecticut by imfing leaders about the nature
and scope of discrimination, serving as a liaisetwieen government and private
interest groups concerned with services for worpemmoting consideration of
women for governmental positions, and working veitite agencies to access
programs that affect women.

South Asian Bar Association of Connecticu(*SABAC”) was formed in
2003 to serve as a resource to South Asian laveyetdaw students for mentoring,
networking, and community outreach. SABAC is a rbenorganization of the
North American South Asian Bar Association (“NASABAnNd has played an

active role in NASABA.

Xi



Case: 12-2335 Document: 271 Page: 13  09/07/2012 713497 53

Southern Poverty Law Center(*SPLC”) is a nonprofit civil rights
organization dedicated to fighting hate and bigaing to seeing justice for the
most vulnerable members of society. SPLC’s adwead impact litigation on
behalf of the LGBT community spans decades—fromeaaty case challenging the
military’s anti-gay policy Hoffburg v. Alexanderto the monitoring of anti-gay
hate and extremist groups today.

Transgender Law Centeris the leading national legal organization
dedicated to advancing the rights of transgendemgamder-nonconforming
people. Transgender Law Center works to changegalicy, and attitudes so that
all people can live safely, authentically, and firmen discrimination regardless of
their gender identity or expression.

Vermont Freedom to Marry Task Force, formed in 1996, is engaged in
educating to end discrimination in marriage natim®xand serving as a resource
to same-sex couples nationwide about marriage irm@et concerning financial
and tax issues, family and child custody conceand,other states’ and the federal
government’s discriminatory treatment of marrietheasex couples.

Women'’s Bar Association of the State of New YorK'WBASNY?”) is a
statewide not-for-profit organization of attorneysth eighteen chapters and more
than 3,600 members. WBASNY is dedicated to fatr agual administration of

justice and has been a vanguard for the rightsoohen, same-sex couples, and

Xil
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LGBT persons. It has participated asaamcusin numerous cases supporting

equal rights under the law for all persons, regaslbf sexual orientation.

Xiii
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FED. R. APP. P. 26.1 CORPORATE DISCLOSURE STATEMENT
None of theamicihas a parent corporation, and no corporation o\dfs dr

more of anyamici's stock.

Xiv
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INTEREST OF AMICI CURIAE*

Amici are a coalition of bar associations and publierggt and legal service
organizations committed to protecting the equditsgf women and minorities in
the United States, including African-Americans,ihas, Asian Americans and
Pacific Islanders, women, and lesbian, gay, biseama transgender individuals.
Amici submit this brief in support of Plaintiff-Appell¢&laintiff’) to ensure that
the Constitution’s guarantees of equal protectitecavely protect all people from
invidious discrimination, whether on account ofeagender, national origin,

religion, alienage, or sexual orientation.

! The parties have consented to the filing of thisfb Substantially similar briefs
were submitted by many of the saamaici curiaeand some of the same counsel in
three other cases challenging the constitutionafithe federal Defense of
Marriage Act,Massachusetts v. U.S. Dep’t of Health & Human Seg6&2 F.3d 1
(1st Cir. 2012)petitions for cert. filedNos. 12-13 (U.S. June 29, 2012), 12-15
(U.S. July 3, 2012), 12-97 (U.S. July 24, 202plinski v. U.S. Office of Pers.
Mgmt, appeal docketedNos. 12-15388, 12-15409 (9th Cir. Feb. 24, 2012),
petition for cert. before judgment fileNo. 12-16 (U.S. July 3, 2012); and
Cardona v. Shinsekappeal docketedvet. App. No. 11-3083 (Vet. App. Oct. 13,
2011). The briefs iMassachusettandCardonawere primarily authored by the
American Civil Liberties Union Foundation, also osel to Plaintiff-Appellee
herein. The ACLU Foundation of Northern Califormas counsel on the
subsequently filed brief iGolinski The parties and counsel for the parties have
not contributed money that was intended to fungh@rag or submitting this brief.
No person other than tlanici curiag their members, or their counsel contributed
money that was intended to fund preparing or subrmgithe brief. SeeFed. R.

App. P. 29.
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SUMMARY OF THE ARGUMENT

The level of judicial scrutiny to apply when gayopée are singled out for
government discrimination remains a matter of fimgbression in this Circuit.
While the court below declined to decide the questa different district court
within the Circuit recently gave careful considematto the issue in another case
finding the Defense of Marriage Act (“DOMA”) uncdristional, and concluded
that heightened scrutiny is required when the guvent draws classifications
based on sexual orientatio@ompare Windsor v. United States of Amergzs F.
Supp. 2d 394, 401-02 (S.D.N.Y. 2012) (with littleadysis, declining to decide
whether heightened scrutiny is appropriaté)h Pedersen v. U.S. Office of Pers.
Mgmt, No. 3:10-cv-1750 (VLB), 2012 U.S. Dist. LEXIS 1083, at *51-52 (D.
Conn. July 31, 2012gappeal docketedNo. 12-3273 (2d Cir. Aug. 17, 2012),
petition for cert. before judgment fileNo. 12-231 (U.S. Aug. 21, 2018)oting
that, “[c]onsidering the import of the elementat¢mise of equal protection and in
light of the lack of persuasive authority as torajpiate . . . level of scrutiny, it is
this Court’s duty to meaningfully assess in thstfinstance whether sexual
orientation constitutes a suspect or quasi-suspa@ses,” and concluding that
statutory classifications based on sexual oriesttadre entitled to heightened

scrutiny).
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Amiciurge the Court to decide this case by holding gloaternment
classifications based on sexual orientation mustutigected to heightened
scrutiny. In a long line of decisions, the Supredaeirt has established a
framework for determining when courts should bepsrisus of government action
treating two similarly situated groups of peopléatently. The Executive Branch,
like the district court irPedersenhas examined these precedents and concluded
that under any reasonable application of the Supi@ourt’s test, legislative
classifications based on sexual orientation shbaldenied a presumption of
constitutionality and instead be subjected to heigdd scrutiny. Seeletter from
the Attorney General to Congress on Litigation Iwrg the Defense of Marriage
Act (Feb. 23, 2011) see alsd®edersen2012 U.S. Dist. LEXIS 106713, at *110.

The protection of heightened scrutiny for sexuamation classifications is
long overdue. For 25 years, the Supreme Courtsiab® inBowers v. Hardwick

478 U.S. 186 (1986), effectively distorted fedeaalial protection case law and

2 Available athttp://www.justice.gov/opa/pr/2011/February/11288.html. The
Executive Branch has taken this position in thsecand in other cases across the
country challenging the constitutionality of DOMAee, e.gBrief for the United
Stateq“U.S. Brief”) at 11;see also, e.gbriefs filed by the Executive Branch in
Massachusett$82 F.3d 1, an@olinski v. Office of Pers. MgmtNos. 12-15388,
12-15409 (9th Cir. Feb. 24, 2012).



Case: 12-2335 Document: 271 Page: 27  09/07/2012 713497 53

prevented gay peopl&om receiving the judicial protection againstustjfied
unequal treatment that heightened scrutiny providaging this time period,
courts readBowersas categorically foreclosing gay people from bemegted as a
suspect or quasi-suspect class, even if they woaNe received such protections
under the traditional equal protection analy$See, e.gHigh Tech Gays v. Def.
Indus. Sec. Clearance Offic@35 F.2d 563, 571 (9th Cir. 1990).

Now thatBowershas been overruled lhyawrence v. Texa$39 U.S. 558,
575-78 (2003), any impediment to a determinati@t kreightened scrutiny is
appropriate for sexual orientation classificatiéwi®wing traditional equal
protection analysis has been removed. Notablgiate this Circuit has not directly
ruled on the question, leaving this Court a cldateswithout the stain dowers
on which to analyze the traditional equal protattonsiderations for heightened
scrutiny. Althoughamiciagree with the court belowindsor 833 F. Supp. 2d at
402, and with Plaintiff that DOMA fails even rat@lrbasis review, invalidating
DOMA only under that standard would leave the prdeeel of scrutiny
unresolved and gay people in this Circuit vulnegdblcontinued discrimination
that purportedly clears the threshold of ratiogaliindeed, there is presently a

disparity among district court decisions withinsti@ircuit on whether even to

® As used in this brieimicis references to gay people include lesbians, gay, m
and bisexual people, who are discriminated agaaseéd on sexual orientation.

4
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reach the question of the level of scrutiny reqliiealling for resolution by this
Court. The Court should apply the same equal ptiote analysis used by the
Executive Branch and finally provide gay peopledhgcal safeguards to which
they are entitled under a proper equal protectiandard.

ARGUMENT
l. When A Classification Is Rarely Relevant To Governrant Decision

Making And Often Has Been Used For lllegitimate Puposes, Courts
Treat The Classification As “Suspect” Or “Quasi-Sugect.”

Most legislative classifications come to the couth a presumption of
constitutionality. Even though it is possible foany classifications to be
employed in an unconstitutional manner, courts gelye'will not presume that
any given legislative action . . . is rooted in siolerations that the Constitution
will not tolerate.” City of Cleburne v. Cleburne Living Gtd73 U.S. 432, 446
(1985). In order to overcome that presumptionampff must show either that
the classification’s “relationship to an assertedlgs so attenuated as to render the
distinction arbitrary or irrational,” or that théssification is not justified by a
“legitimate state interest.d. at 446-47.

Certain classifications, however, carry a partidylhigh risk of being
employed illegitimately and are therefore treatedsaispect” or “quasi-suspect.”
See United States v. Carolene Prods, G04 U.S. 144, 153 n.4 (1938). In a long

line of cases, the Supreme Court developed a framefor determining whether a
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classification should be treated with suspicion smiojected to heightened
scrutiny. The essential factors in this framewamk (1) whether a classified group
has suffered a history of invidious discriminatiand (2) whether the
classification has any bearing on a person’s gltitperform in or contribute to
society. As additional—but not dispositive—factarsurts occasionally have
considered whether the characteristic is immutabkn integral part of a person’s
identity and whether the group is a minority okiasufficient power to protect
itself in the political processSee Pederse2012 U.S. Dist. LEXIS 106713, at
*70-71, 91-92Golinski 824 F. Supp. 2d at 983.

The purpose of examining these various factors astess “the likelihood
that governmental action premised on a particukssdication is valid as a
general matter,” and therefore entitled to a prgsion of constitutionality.
Cleburne 473 U.S. at 446. No single factor is dispositaed each can serve as a
warning sign that a particular classification “picies no sensible ground for
differential treatment,id. at 440, or is “more likely than others to refldeep-
seated prejudice rather than legislative ratiopatitpursuit of some legitimate
objective,”Plyler v. Dog 457 U.S. 202, 216 n.14 (1982).

In our system of separation of powers, the judyciays a critical role in
carefully reviewing such high-risk classificatiomsder the Equal Protection

Clause to ensure that “the democratic majorityaccept[s] for themselves and
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their loved ones what they impose on you and n@&tizan v. Dir., Mo. Dep't of
Health 497 U.S. 261, 300 (1990) (Scalia, J., concurringghen the democratic
majority refuses to do so, “[i]t is emphaticallyetprovince and duty of the judicial
department to say what the law is” and declardefislation unconstitutional.
Marbury v. Madisonl Cranch 137, 177 (1803). “The irreplaceableeaf the
power articulated by Mr. Chief Justice Marshallfarbury] lies in the protection
it has afforded the constitutional rights and lile=r of individual citizens and
minority groups against oppressive or discriminatgevernment action.’United
States v. RichardspA18 U.S. 166, 192 (1974) (Powell, J., concurrisge also
Federalist 78, at 405 (Hamilton) (G. Carey & J. NMfan eds. 2001). When a
classification poses a special risk of such mistieecourts must examine the
classification with “more searching judicial inggito ensure that the
classification is not being used improperly to @ggsra vulnerable group.
Carolene Prods.304 U.S. at 153 n.4.

The Supreme Court has “so far . . . given the ptmte of heightened equal
protection scrutiny” to classifications based oce;asex, illegitimacy, religion,
alienage, and national origitRomer v. Evan$17 U.S. 620, 629 (1996ee also
Clark v. Jetey 486 U.S. 456, 461 (1988Jity of New Orleans v. Duke427 U.S.
297, 303 (1976).

Habit, rather than analysis, makes it seem acckepsaia natural to
distinguish between male and female, alien andemtilegitimate and

v
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illegitimate; for too much of our history there whg same inertia in

distinguishing between black and white. But titat sf stereotyped

reaction may have no rational relationship—othantpure

prejudicial discrimination—to the stated purposevidich the

classification is being made.

Cleburne 473 U.S. at 453 n.6 (Stevens, J., concurringgiival quotation marks
and citation omitted). These high-risk classiiimas are not always forbidden, but
they must be approached with skepticism and sudajdct heightened scrutiny in
order to “smoke out” whether they are being usegraperly. Grutter v.

Bollinger, 539 U.S. 306, 326 (2003). Depending on the iieaBon at issue, the
Supreme Court has described its review as “sterettgy” or “intermediate
scrutiny,” but under both forms of heightened sogytthe court approaches a
classification skeptically and requires the govezntrto bear the burden of
proving the statute’s constitutionalitfgee United States v. Virgin@al8 U.S. 515,
531-33 (1996).

For the reasons explained below, sexual orientaimuld be added to the
list of classifications “given the protection ofigletened equal protection
scrutiny.” Romer 517 U.S. at 629. The government should beabtingden of
proving the statute’s constitutionality, and it gltbbe required to do so by

showing, at a minimum, that the sexual orientatiassification is closely related

to an important governmental intere€if. Virginia, 518 U.S. at 532-33.
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I. No Circuit Court After Lawrence Has Analyzed Whether Sexual
Orientation Classifications Meet The Traditional Factors For Applying
Heightened Scrutiny.

A. Federal Decisions Befordé.awrence Rejected Heightened Scrutiny
By Relying On Bowers.

From 1986 to 2003, traditional equal protectioalgsis for sexual
orientation classifications was cut short by ther®me Court’s decision in
Bowers which erroneously held that the Due Process €ldogs not protect “a
fundamental right . . . [for] homosexuals to engeggodomy.” Bowers 478 U.S.
at 190. The Supreme Court overruawersin Lawrence and emphatically
declared thatBowerswas not correct when it was decided, and it iscootect
today.” Lawrence 539 U.S. at 578But in the meantime, thBowersdecision had
Imposed a “stigma” that “demean[ed] the lives ofmosexual persons” in other
areas of the law as welld. at 575. Ad_awrenceexplained, “[wlhen homosexual
conduct is made criminal by the law of the Stdtat tleclaration in and of itself is
an invitation to subject homosexual persons torolisoation.” Id. By effectively
endorsing that discriminatioBowerspreempted the equal protection principles
that otherwise would have required subjecting skeaueantation classifications to
heightened scrutiny.

By the mid-1980s, judges and commentators had btgrectognize that,

under the traditional test, classifications basedexual orientation should be
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subject to heightened scrutifiyBut afterBowers the circuit courts stopped
examining the heightened-scrutiny factors and atsiaterpretedowersto
categorically foreclose gay people from being wdats a suspect or quasi-suspect
class, even if they would have received such ptiotes under the traditional equal
protection analysi3. For example, in its first sexual orientation dquatection
decision to consider the issue aBawers the D.C. Circuit reasoned:

If the [Bowerg Court was unwilling to object to state laws tleaiminalize

the behavior that defines the class, it is hargg¢roto a lower court to

conclude that state sponsored discrimination agamesclass is invidious.

After all, there can hardly be more palpable dmearation against a class
than making the conduct that defines the classicain

Padula v. WebsteB22 F.2d 97, 103 (D.C. Cir. 1987). Other ciraatirts quickly
embraced the D.C. Circuit’'s analysis. To the mixtieat courts discussed the

suspect-classification factors at all, they didrsa cursory fashion and with the

* See, e.gRowland vMad River Local Sch. Dist470 U.S. 1009, 1014 (1985)
(Brennan, J., dissenting from denialcefrtiorari; joined by Marshall, J.) (sexual
orientation classifications should be “subjectttecs or at least heightened,
scrutiny”); John Hart ElyDemocracy & Distrusfi62-64 (1980); Notelhe
Constitutional Status of Sexual Orientation: Homasity as a Suspect
Classification 98 Harv. L. Rev. 1285 (1985); Laurence H. Trimerican
Constitutional Lawl616 (2d ed. 1988).

° See, e.gPadula v. WebsteB22 F.2d 97, 103 (D.C. Cir. 198 %)/oodward V.
United States871 F.2d 1068, 1076 (Fed. Cir. 198B&n-Shalom v. Marsi881
F.2d 454, 464 (7th Cir. 1989%quality Found. of Greater Cincinnati, Inc. v. City
of Cincinnatj 54 F.3d 261, 267-68 (6th Cir. 1993 )omasson v. Peryy0 F.3d
915, 928 (4th Cir. 1996) (en banichenberg v. Perry97 F.3d 256, 260 (8th Cir.
1996).

10
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assumption that the only characteristic uniting gegple as a class was their
propensity to engage in intimate activity thathet time, was allowed to be
criminalized.

By contrast, the few lower courts that actuallyagyegd in an analysis of the
heightened-scrutiny factors concluded that sexuehtation must be treated as a
suspect or quasi-suspect classification. But thlesesions were uniformly
reversed or superseded by court of appeals desisilying onrBowers® Judges
Norris and Canby on the Ninth Circuit forcefullygaed thaBowersshould not
prevent courts from properly applying the tradiibheightened-scrutiny analysis.
Watkins vU.S. Army 875 F.2d 699, 724-28 (9th Cir. 1989) (en banor(, J.,
concurring);High Tech Gays v. Def. Indus. Sec. Clearance Qftiéé F.2d 375,
378 (9th Cir. 1990) (Canby, J., dissenting fromideof reh’g en banc). But the
majority of their colleagues viewdgbwersas an absolute barrier to heightened

scrutiny. See High Tech Gay895 F.2d at 571 (holding thBowersprecluded

® See, e.gHigh Tech Gays v. Def. Indus. Sec. Clearance €#%i68 F. Supp. 1361
(N.D. Cal. 1987)rev’'d, 895 F.2d 563 (9th Cir. 1990Ben-Shalom v. Marsir03

F. Supp. 1372 (E.D. Wis.)ev'd, 881 F.2d 454 (7th Cir. 1989)antz v. Mugi 759
F. Supp. 1543, 1546-51 (D. Kan. 1998\’d, 976 F.2d 623 (10th Cir. 1992);
Equality Found. of Greater Cincinnati, Inc. v. Ca§Cincinnatj 860 F. Supp. 417
(S.D. Ohio 1994)rev'd, 54 F.3d 261 (6th Cir. 19959¢e also Able v. United
States968 F. Supp. 850, 864 (E.D.N.Y. 1998y’d, 155 F.3d 628 (2d Cir. 1998)
(based on concession from counsel that plaintiisnded to rely only on rational-
basis review).

11
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sexual orientation from being recognized as a suspassification)High Tech
Gays 909 F.2d at 376 (denying reh’g en banc).
B. Federal Appellate Decisions Aftel_awrence Have Improperly

Adhered To PreLawrence Precedent Without Applying A Proper
Heightened-Scrutiny Analysis.

By overrulingBowers the Supreme Court irawrenceeffectively revoked
that decision’s “invitation to subject homosexuatgons to discrimination.” 539
U.S. at 575. After carefully analyzing the prawrencedecisions that relied on
Bowersto deny heightened scrutiny for sexual orientatlassifications, the
Executive Branch has correctly concluded that tdesoning of these circuit
decisions thus no longer withstands scrutiny.” .\Bfef at 34. Now that
Lawrencehas overrule®owers courts should resume the proper heightened-
scrutiny analysis th&owerscut short.

Further, in overrulindBowers the Supreme Court ibawrencerejected the
logic of those courts that attempted to distinguisttrimination based on
“‘homosexual conduct” from invidious discriminatiagainst gay people as a class.
High Tech Gays895 F.2d at 573%ee als®Ben-Shalom881 F.2d at 464;
Woodward 871 F.2d at 1076. Asawrenceexplained, “[w]hen homosexual
conductis made criminal by the law of the State, thata@tion in and of itself is
an invitation to subject homosexymrsongo discrimination.” Lawrence 539

U.S. at 575 (emphasis addedgcord id.at 583 (O’'Connor, J., concurring in

12
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judgment) (“While it is true that the law applieslpto conduct, the conduct
targeted by this law is conduct that is closelyrelated with being homosexual.
Under such circumstances, Texas’ sodomy law igtadgat more than conduct. It
Is instead directed toward gay persons as a cJadadeed, applyinggawrence
the Court inChristian Legal Society v. Martinex30 S. Ct. 2971 (2010), recently
rejected a litigant’s argument that a prohibitionsame-sex intimate conduct is
different from discrimination against gay peopld. at 2990. The Court explained
that “[o]ur decisions have declined to distinguigtween status and conduct in
this context.” 1d.”

Some circuit courts have held that sexual oriesadiiscrimination is not
subject to heightened scrutiny, even alfffawrence But those decisions simply
followed outdated cases that reliedBowersinstead of engaging in a proper

analysis of the heightened-scrutiny factor several cases the parties had not

’ See also Karouni v. Gonza)&99 F.3d 1163, 1172-73 (9th Cir. 2005) (rejecting
attempt to distinguish between discrimination basedstatus as a homosexual”
and discrimination based on “homosexual actB8&¢ersen2012 U.S. Dist. LEXIS
106713, at * 85-86Golinski v. U.S. Office of Pers. Mgn24 F. Supp. 2d 968,
984 (N.D. Cal. 2012grppeal docketedNos. 12-15388, 12-15409 (9th Cir. Feb.
24, 2012).

® See, e.gLofton v. Sec’y of the Dep’t of Children & FamBgrvs, 358 F.3d 804,
818 (11th Cir. 2004)Scarbrough v. Morgan County Bd. of Equt/0 F.3d 250,
261 (6th Cir. 2006)Price-Cornelison v. Brook$24 F.3d 1103, 1114 n.9 (10th
Cir. 2008);Witt v. U.S. Dep't of Air Forceb27 F.3d 806, 821 (9th Cir. 2008ge

13
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submitted briefs on the appropriate standard aftsgr or otherwise presented the
issue to the court. The only post-awrencecircuit court decision that does not
rely onBowersand its progeny i€itizens for Equal Protection v. Brunings5

F.3d 859 (8th Cir. 2006), which upheld a state ttuteonal amendment barring
same-sex couples from marrying. But instead ofyaipgp the framework
established by the Supreme Court to determine \@hsttxual orientation
classifications require heightened scrutiny, Bnening panel tautologically
concluded that rational-basis review should applglassifications based on sexual
orientation because a rational basis allegediytexifr such classifications in
some circumstance®runing,455 F.3d at 867-68. Yet if suspect classifications

always failed rational-basis review, there woulchbeneed for heightened

generallyArthur S. LeonardExorcizing the Ghosts &owers v. Hardwick:
Uprooting Invalid Precedent84 Chi.-Kent L. Rev. 519 (2009).

° See, e.gPrice-Cornelison524 F.3d at 1113 n.9 (noting that plaintiff ardue
the district court that “lesbians comprise a suspkass, warranting strict scrutiny,
.. . [but] does not reassert that claim now oreapy; Witt, 527 F.3d at 823
(Canby, J., dissenting in part) (noting that pl#iftad not argued on appeal that
sexual orientation classifications should receieightened scrutinysee also
Johnson v. JohnspB85 F.3d 503, 532 (5th Cir. 2004) (qualified-imrity case
discussing the level of scrutiny during the peffian 2000 to 2002 but not
addressing what the standard of scrutiny shouldfteeLawrencs.

% The court apparently concluded that because sameesiples cannot procreate
by accident, there exists a rational basis foirdisishing between same-sex and
different-sex couples for purposes of conferring lenefits of marriageSee
Bruning, 455 F.3d at 867-68Amiciagree with Plaintiff that the “responsible
procreation” theory is not a rational basis fopdiste treatment of gay people.
SeeBrief of Plaintiff-Appellee at 30-31, 46-48.

14
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scrutiny. The whole point of heightened scrutimyhat the courts must go beyond
rational-basis review and require a stronger jigstiion from the government
when certain classifications have historically bpesne to abuseSee J.E.B. v.
Alabama ex rel. T.B511 U.S. 127, 139 n.11 (1994) (“a shred of trushriot
enough to justify the use of invidious stereotype)Taylor v. Louisiana419

U.S. 522, 534 (1975) (discrimination against worugars cannot be justified “on
merely rational grounds”) (footnote omitted).

In Massachusettghe First Circuit recently held that prior preeatiwithin
that circuit foreclosed heightened scrutiny, bat thOMA nonetheless
warranted—and failed—a properly applied rationadibaeview. 682 F.3d at 8, 9.
This Court faces no similar precedential constsaiatdetermining that heightened
scrutiny is warranted for classifications discriating on the basis of sexual
orientation.

In deciding whether heightened scrutiny applieis, Court should look for
guidance to recent decisions that have carefulyremed the heightened-scrutiny
test and concluded that sexual orientation musebegnized as a suspect or quasi-
suspect classification—including the decision aisdrict court within this Circuit.
See Pederse2012 U.S. Dist. LEXIS 106713, at *51-5&e also Golinsk824 F.
Supp. 2d at 985-9®erry v. Schwarzeneggef04 F. Supp. 2d 921, 997 (N.D. Cal.

2010),aff'd, 671 F.3d 1052 (9th Cir. 201HKerrigan v. Comm’r of Pub. Health

15
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957 A.2d 407, 426-62 (Conn. 2008) (analyzing federacedent to interpret state
constitution);Varnum v. Brien763 N.W.2d 862, 885-96 (lowa 2009) (sane);e
Marriage Casesl183 P.3d 384, 442-44 (Cal. 2008) (analyzing fiesctioat parallel
the federal test).

[ll.  Under The Traditional Heightened-Scrutiny Test, Clasifications Based

On Sexual Orientation Must Be Recognized As SuspeCr Quasi-
Suspect.

A.  The Most Important Heightened Scrutiny Factors AreWhether A
Classified Group Has Suffered A History Of Discrimnation And
Whether The Classification Has Any Bearing On A Peson’s
Ability To Perform In Or Contribute To Society.

As explained above, when determining whether asifleation should be
subjected to heightened scrutiny the Supreme CGmasrfocused on two essential
factors: (1) whether a classified group has satfex history of invidious
discrimination, and (2) whether the characteridistinguishing the group’s
members has any bearing on the members’ abilipetiorm in or contribute to
society. SeePedersen2012 U.S. Dist. LEXIS 106713, at *4Rerrigan, 957 A.2d
at 426;Varnum 763 N.W.2d at 889n re Marriage Casesl83 P.3d at 443. The
Supreme Court has occasionally considered two sflaetors to supplement its
analysis: whether the characteristic is immutalplan integral part of a person’s
identity, and whether the group is a minority otheut sufficient power to protect

itself in the political process.

16
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As discussed below, sexual orientation easily fsadishe two critical factors
of history of discrimination and ability to perfonm or contribute to society. This
Court should therefore subject sexual orientatlassifications to heightened
scrutiny regardless of whether sexual orientatisn satisfies the factors of
immutability and political powerlessness. But evfahis Court chooses to
consider the factors of immutability and politipgiwerlessness, sexual orientation
satisfies those additional factors as well.

B. Gay People Have Suffered A History Of Purposeful Uaqual

Treatment, And Their Sexual Orientation Has No Beaing On
Their Ability To Perform In Or Contribute To Societ y.

Sexual orientation plainly satisfies the two ess¢hiightened scrutiny
factors. There is no question that gay people baffered a long history of
invidious discrimination. The long and painfultoiy of that discrimination—
which continues to this day—has been recounteeaith by numerous courts and
by the governmentSeePedersen2012 U.S. Dist. LEXIS 106713, at *53-64;
Golinski, 824 F. Supp. 2d at 985-8Berry, 704 F. Supp. 2d at 981-91; U.S. Brief
at 15-25.

It is similarly well established that sexual origin does not bear any

relationship to a person’s ability to perform incantribute to societ}: Although

1 See, e.gWatkins 875 F.2d at 725 (Norrig,, concurring in the judgment);
Pedersen2012 U.S. Dist. LEXIS 106713, at *64-Merry, 704 F. Supp. 2d at
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homosexuality once was stigmatized as a mentalsinthe American Psychiatric
Association and the American Psychological Assamatade clear decades ago
that a person’s sexual orientation is not correlatgh any “impairment in
judgment, stability, reliability or general socald vocational capabilities.” Am.
Psychiatric Ass’nResolutionDec. 15, 1973)eprinted in131 Am. J. Psychiatry
497 (1974)see also GolinskB24 F. Supp. 2d at 98Bgrry, 704 F. Supp. 2d at
967;Minutes of the Annual Meeting of the Council of lRepntatives30 Am.
Psychologist 620, 633 (1975) (reflecting a simAanerican Psychological
Association statement).

In short, a person’s sexual orientation is ranélgyer, relevant to any
legitimate policy objective of the governmemtedersen2012 U.S. Dist. LEXIS
106713, at *64-7060linski 824 F. Supp. 2d at 993-95; U.S. Brief at 32.

C. Sexual Orientation Is Sufficiently “Immutable” To W arrant
Heightened Scrutiny.

Many courts and commentators have questioned whexagnining a
characteristic’s “immutability” should play any eolWwhen determining whether

heightened scrutiny appliés.But even assuming that such an inquiry is relevan

1002;Equality Found.860 F. Supp. at 43¥arnum 763 N.W.2d at 890;
Kerrigan, 957 A.2d at 435Dean v. Dist. of Columbja&53 A.2d 307, 345 (D.C.
1995).

2 The Supreme Court has rejected claims of heighteoritiny for groups that
are defined by immutable characteristics and gcant®r groups that are not.
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courts and jurists have recognized that sexuahtai®n is “immutable” for all
pertinent purposes here, regardless of whethéo, what degree, it is biologically
determined. &e, e.g.High Tech Gays909 F.2d at 377 (Canby, J., dissenting);
Pedersen2012 U.S. Dist. LEXIS 106713, at *70-9plinski 824 F. Supp. 2d at
986-87;Able 968 F. Supp. at 863-6&Equality Found.860F. Supp. at 426]antz
759 F. Supp. at 1548.

“[T]he consensus in the scientific community istte@xual orientation is an
iImmutable characteristic.Golinski 824 F. Supp. 2d at 986 (citing G.M. Herek, et
al. Demographic, Psychological, and Social Characterssbf Self—Identified
Lesbian, Gay, and Bisexual Aduits176-200 (2010)Pedersen2012 U.S. Dist.
LEXIS 106713, at *72see alsderry, 704 F. Supp. 2d at 966; U.S. Brief at 26.
Although some individuals have reported experiemcinanges in their sexual
orientation, there is no evidence that such chaogedve made through an
intentional decision-making process or by medictdnvention.See Plyler457

U.S. at 216 n. 14 (explaining that discriminati@séd on immutable

See, e.gCleburne 473 U.S. at 442 n.10 (disability classificatiomd subject to
heightened scrutiny despite sometimes being imnhejakyquist v. Mauclet432
U.S. 1,9 n.11 (1977) (alienage classificationgexttlio heightened scrutiny
despite aliens’ ability to naturalizejerrigan, 957 A.2d at 427 n.20 (noting that
the Supreme Court has frequently omitted any rater¢o “immutability” when
describing the heightened-scrutiny teste also Cleburn&73 U.S. at 442 n.10
(criticizing reliance on immutability as a factodphn Hart ElyDemocracy and
Distrust 150 (1980) (same).
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characteristics often warrants heightened scrideoause it unfairly burdens
groups based on “circumstances beyond their cdhtidiathews v. Lucagi27
U.S. 495, 505 (1976) (same).

Whether gay or straight, a person’s sexual oriertas an integral
component of a person’s identity, albawrencemade clear that gay people cannot
be required to sacrifice this central part of theentity any more than heterosexual
people may be required to do doawrence 539 U.S. at 574 (“Persons in a
homosexual relationship may seek autonomy for thegeoses, just as
heterosexual persons do.”). Classifications baseskexual orientation thus raise
the specter that a legislative majority seeks foase burdens on gay people that
they would be unwilling to accept if applied to ithewn lives. Cf. Massachusetts
Bd. of Ret. v. Murgigd27 U.S. 307, 313-14 (1976) (explaining that ogk
invidious discrimination based on age is lessenef@tt that old age “marks a
stage that each of us will reach if we live out narmal life span”).

Accordingly, courts have recognized that the funeiatal question is not
whether a characteristic is theoretically alterdbtesome, but instead whether it is
an integral component of a person’s identity tmatnaividual should not be
compelled to change, even if theoretically possilbl@rder to avoid
discriminatory treatmentSee, e.gHernandez-Montiel v. IN225 F.3d 1084,

1093 (9thCir. 2000) (“Sexual identity is inherent to onety identity as a
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person.”),overruled on other groungd$homas v. Gonzalge409 F.3d 1177 (9th
Cir. 2005);Watkins 875 F.2d at 726 (Norris, J., concurring in thégonent)
(immutability describes “traits that are so centoah person’s identity that it
would be abhorrent for government to penalize agefor refusing to change
them”); Pedersen2012 U.S. Dist. LEXIS 106713, at *90 (“Where thés
overwhelming evidence that a characteristic isre¢aind fundamental to an
individual’s identity, the characteristic should c@nsidered immutable and an
individual should not be required to abandon itGlinksi 824 F. Supp. 2d at 987
(“[A] person’s sexual orientation is so fundameritabne’s identity that a person
should not be required to abandon itli)ye Marriage Casesl83 P.3d at 442
(“[A] person’s sexual orientation is so integralaspect of one’s identity [that] it
IS not appropriate to require a person to repudiathange his or her sexual
orientation in order to avoid discriminatory treatm”").

BeforeLawrence some lower courts concluded that sexual orientatiamot
a sufficiently immutable classification to warrdmgtightened scrutiny. Those
courts, however, reached that conclusion by relgimg false distinction between
sexual orientation and sexual conduct, reasoniaglthhavior—unlike status—is

not immutable? That distinction between sexual orientation aexlual conduct

2 See, e.gEquality Found.54 F.3d at 26High Tech Gays895 F.2d at 573-74;
Woodward 871 F.2d at 1076.
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has now been squarely repudiated by the Supreme diawrenceand

Christian Legal SocietySee Lawrengé&39 U.S. at 575d., at 583 (O’Connor, J.,
concurring in judgment)Christian Legal Soc’y130 S. Ct. at 2990 (201®&upra

at Section II.B LawrenceandChristian Legal Societgrase any doubt that sexual
orientation, for constitutional purposes, is an utable characteristic that is an
integral part of a person’s identity and warrargghtened scrutiny by the courts.

D. Gay People Are Uniquely Disadvantaged In The Politial Arena.

Finally, to the extent that being a minority otkang political power is
relevant to the heightened-scrutiny test, gay peapt clearly a small minority and
experience more than enough political disadvanteme®erit the protection of
heightened scrutiny. The continuing political poesness of gay people has
been recounted in depth by other courts and thelxe Branch.See, e.qg.
Pedersen2012 U.S. Dist. LEXIS 106713, at *91-110plinski 284 F. Supp. 2d at
987-89;Perry, 704 F. Supp. 2d at 943-44, 987-8&rrigan, 957 A.2d at 444-47,
452-54; U.S. Brief at 28-30.

Against the weight of this evidence, some courtelasserted that because
gay people have received some modest legal protsgtsexual orientation should
not be treated as a suspect or quasi-suspectfidassn. See High Tech Gays
895 F.2d at 574Ben-Shalom881 F.2d at 466 n.9. That analysis fundamentally

misconstrues the Supreme Court’s equal protectiecgulents. The Court has

22



Case: 12-2335 Document: 271 Page: 46  09/07/2012 713497 53

never construed the concept of political powerlessrio mean that a group is
unable to securany protections for itself through the normal politipaocess.

When the Supreme Court first began discussing bengla-scrutiny factors,
women already had far more legislative protectromfdiscrimination than gay
people have todaySee Kerrigan957 A.2d at 441-44; U.S. Brief at 30. By the
time theFrontiero plurality recognized sex as a suspect or quasiesiisp
classification, Congress already had passed TilleiMhe Civil Rights Act of
1964 and the Equal Pay Act of 1963ee Frontiero v. RichardspAll U.S. 677,
687-88 (1973) (plurality)Kerrigan, 957 A.2d at 451-53. These legislative
protections did not eradicate invidious discrimioaton the basis of sex, which
continues to this day. And the existence of thmseections did not stop the
Supreme Court from holding that discrimination ba basis of sex must be
subjected to heightened scrutiny.

The limited protections currently provided to gaople do not approach the
legislative protections for the rights of womerpiace at the time classifications
based on sex were deemed suspect by the courese iBno federal legislation
expressly prohibiting discrimination on the badisexual orientation in
employment or education, as there was on the basex wherfFrontiero was
decided. Indeed, no federal legislation had eeenlpassed to protect people on

the basis of their sexual orientation until searegéntation was added to the
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federal hate crimes laws in 2008eeMatthew Shepard and James Byrd, Jr. Hate
Crimes Prevention Act, Pub. L. No. 111-84, 8§ 44013, 123 Stat. 2190, 2835-
44 (2009). Congress only recently authorized #peal of the military’s ban on
gay service members, and it did so only after taarts declared the ban
unconstitutional? Even the small steps the Obama administratioridias to
ameliorate discrimination in the benefits paid &y federal employees have been
stymied by interpretations of DOMR.

Moreover, when gay people have secured minimakptins in state courts
and legislatures, opponents have aggressivelystagglballot initiative and
referendum processes to repeal laws or even todstate constitutions. The
initiative process has now been used more sucdsaflainst gay people than
against any other social grofpThis extraordinary use of ballot measures to

preempt the normal legislative process and withdveatections from gay people

*Log Cabin Republicans v. United Staté$6 F. Supp. 2d 884 (C.D. Cal. 2010),
vacated658 F.3d 1162 (9th Cir. 2011)Vitt v. U.S. Dep’t of Air ForgeZ39 F.
Supp. 2d 1308 (W.D. Wash. 2010).

1> SeeBarack Obama, Memorandum for the Heads of Execlia@artments and
Agencies re Federal Benefits and Non-Discriminafihme 17, 2009gvailable at
http://www.whitehouse.gov/the-press-office/memoraneheads-executive-
departments-and-agencies-federal-benefits-and-rsmnid

' SeeBarbara S. Gambl@®utting Civil Rights to a Popular Vatd1 Am. J. Pol.
Sci. 245 (1997) (calculating high rate of succdsanti-gay ballot initiatives);
Donald P. Haider-Markel et.aLose, Win, or Draw? A Reexamination of Direct
Democracy and Minority Right§0 Pol. Res. Q. 304, 312-13 (2007) (same).
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vividly illustrates the continuing disadvantagesatthay people face in the political
arena.Cf. Carolene Prods.304 U.S. at 153 n.4 (noting that heightened sorus
warranted when majority prejudice “curtail[s] theepation of those political
processes ordinarily to be relied upon to protaobnities”).

There is, in sum, no basis for concluding thatlithéed protections
currently provided to gay people “belie[] a contimyantipathy or prejudice and a
corresponding need for more intrusive oversighth@yjudiciary.” Cleburne 473
U.S. at 443. To the contrary, recent history Hesvé that gay people are uniquely
vulnerable in the majoritarian political arena d&ade been unable to rely on the
traditional legislative processes to protect themmfinvidious discrimination.

That vulnerability warrants heightened scrutinytivy courts.

IV.  This Court Should Invalidate DOMA By Applying Heightened Scrutiny,
Not Rational-Basis Review.

Amici agree with Plaintiff that DOMA fails to survive mstitutional review
under any level of scrutinyAmici nevertheless urge the Court to decide this case
by concluding that sexual orientation is a suspecjuasi-suspect classification,
and subjecting DOMA to heightened scrutiny.

This case does not implicate the doctrine of carigtihal avoidance because
whatever standard of scrutiny it applies, the Caultthave to rest its decision on
constitutional groundsSeeMichael H. ShapiroArgument Selection in

Constitutional Law: Choosing and ReconstructinghGeptual System48 S. Cal.
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Rev. L. & Soc’l J. 209, 231 n.51 (2009) (distinduigy between doctrine of
constitutional avoidance and “selection among dtuigtnal arguments already
fairly presented”). The Court has discretion toase among possible grounds for
a decision, and it is sometimes more appropriateetide an important issue of
law than to leave the issue unresolved. Leavimgpimant questions unresolved
can impose significant burdens on future litigaartd courts that do not know what
legal standard will be applied to resolve dispudsswell as perpetuate uncertainty
about the legality of government discriminationiagavulnerable minority
groups.

In this case, leaving the standard of scrutiny smikeed and invalidating
DOMA under rational-basis review would not neceisgsae the more
“minimalist” approach. To the contrary, by conahuglthat DOMA fails
heightened scrutiny, this Court may avdetiding the additional question of
whether DOMA also fails the more deferential raeibbasis testCf. Varnum 763
N.W.2d at 899 n.26 (“[W]e do not address whetherdhs a rational basis for the
marriage statute, as the sexual-orientation ciaatibn made by the statute is
subject to a heightened standard of scrutiny.’8a\ing the standard of scrutiny
undecided would also waste judicial resources bgirfig litigants in every case,
such as in the present one, to build a record stipgamr opposing a law under

several different potential standards of review. pfeserve the argument that
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sexual orientation should be recognized as a stispetiasi-suspect factor,
litigants must devote time, resources, and briefipgce in every case to explain
why the traditional suspect classification testifies heightened review. Lower
courts are repeatedly called upon to address testign, with conflicting intra-
Circuit approaches, as demonstrated in the deci®tow andPedersen

With so much at stake for so many people, the Gzhotild decide the issue
in this case, where the record has been carefsibished and the issue squarely
presented by Plaintiff. This Court should “say whe law is,” and make clear
that sexual orientation classifications must bgesttbd to heightened scrutiny.
SeeMarbury, 1 Cranch at 177. A decision that leaves the@ppate standard of
scrutiny unresolved will subject gay people to cwred discrimination until this
Circuit has the opportunity to address the iss@nagindeed, leaving the standard
of scrutiny undecided has in the past been migneged by lower courts as an
affirmative decision that rational basis—and naghtened scrutiny—is the
appropriate standard of review, which might be usgdstify discrimination that
purportedly clears the threshold of minimal ratiiga’ This Court should not
needlessly allow such discrimination to continidw thatBowershas been

firmly overruled, this Court has the opportunitypimvide gay people with the

7 See, e.gRichenberg97 F.3d at 260 n.Folmes v. Cal. Army Nat'| Guard 24
F.3d 1126, 1132 (1997Y.eney v. Wych&93 F.3d 726, 732 (4th Cir. 2002).
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critical constitutional framework of protectionswich they are entitled under a
proper equal protection analysi8mici urge this Court to do so.
CONCLUSION
The Court should hold that sexual orientation disiration must be

subjected to heightened scrutiny and, on that pafiam the district court’s

decision.
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